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ton, 27 Kan. 442 ; Rogers v. Slonaker, supra ; Hoke v. Henderson, 4 Dev. 
(N. C.) 1 ; State ex rel. Royse v. Kitsap County Superior Court, 12 L. R. A. 
(N. S.) 1010. Many courts, however, support the contrary, and perhaps, 
more modern doctrine of the principal case as being more consistent with the 
fact that in our country no person, as a rule, is compelled to hold office. 
United States v. Wright, 1 McLean, 509; People v. Porter, 6 Cal. 26; State 
v. Clark, 3 Nev. 519; State v. Mayor, 4 Nebr. 260; State v. Piske, 49 Ala. 402; 
Bunting v. Willits, 27 Gratt. 144; Olmstead v. Dennis, 77 N. Y. 378; United 
States v. Justices, 10 Fed. Rep. 460; State v. House, 43 Ind. 105; Gilbert v. 
L«c^, 11 Barb. (N. Y.) 91; Leech v. 5"tot?, 78 Ind. 570; People v. Barnett, 
100 111. 332 ; J?«r. v. Mayor of Rippan, 1 Lord Raym, 563 ; City of Waycross 
v. Youmans, 85 Ga. 708; See 6 Mich. Law Rev. 92. 

Removal of Causes — Filing Petition and Bond in State Court — Ef- 
fect. — Action by plaintiff for fifteen hundred dollars, amended by plaintiff to 
four thousand dollars, damages for trespass by defendant upon plaintiff's 
land. On petition by defendant for removal to the Federal Court, held, 
that, on filing a petition and bond in a state court for removal to a federal 
court, the jurisdiction of the state court ceases eo instante and it is the duty 
of the state court to proceed no further. McCulloch et al. v. Southern Ry. 
Co. et al. (1908), — N. C. — , 62 S. E. 1096. 

The case was before this court at the fall term, 1907, 146 N. C. 316, 59 
S. E. 882, on plaintiff's original complaint asking for fifteen hundred dollars 
damages, and being dismissed then plaintiff amended his complaint pursuant 
to the opinion and asked for four thousand dollars damages, which is above 
the statutory amount required for removal. The rule is that until some fur- 
ther judicial proceedings have taken place, showing upon the record that the 
sum demanded is not the matter in dispute, thaf sum is the matter in dispute 
in an action for damages. Green v. Liter, 8 Cranch 229; Gordon v. Ogden, 
3 Pet. 33. After stating that defendant must file his petition for removal and 
therewith a bond, Foster's Federal Practice, § 385, says, "it is then the duty 
of the state court to accept the petition and bond, if correct in form, and to 
proceed no further in the suit." To the same effect are St. Paul & Chicago 
Railway Co. v. McLean, 108 U. S. 212; Kanouse v. Martin, 15 How. 198, 14 
L. Ed. 660; Railroad v. Dunn, 122 U. S. 5!3. 7 Sup. Ct. 1262, 30 L. Ed. 1159; 
Marshall v. Holmes, 141 U. S. 589, 12 Sup. Ct. 62, 35 L. Ed. 870. The mere 
filing of a petition for the removal of a suit, which is not removable, does not 
work a transfer. But a good removable case ceases eo instante in the state 
court on the filing of the petition and bond. Stone v. S. Car., 117 U. S. 430, 
6 Sup. Ct. 799, 29 L. Ed. 962. Clark, C.J., dissented on the ground that the 
amended complaint did not state a cause of action against the defendant and 
therefore plaintiff was remitted to his original complaint asking for fifteen 
hundred dollars damages, which is below the statutory amount required for 
removal. 

Sales — Contracts — Breaches — Right of Action — Waiver. — Defendant 
contracted to furnish plaintiff 400 tons of ice, shipments to be delivered 
between certain dates as demanded by plaintiff. After weekly deliveries for 



